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STATEMENT OF THE CASE.

Adopting appellant's plan, we shall in this brief desig-

nate the Cowell Lime & Cement Company, the appellant

herein, as the respondent, and the appellee herein,

Globe Navigation Company, Ltd., as the libellant.

For a long time prior to the shipment in question, re-

spondent had business dealings with the Tacoma & Roche



Harbor Lime Co. (hereinafter, for brevity, called the

Roche Harbor Co.), the former purchasing lime from the

latter; and it seems the arrangement between the par-

ties was such that if the freight exceeded thirty cents

per barrel of lime from Roche Harbor in Washington,

where the lime was manufactured, to San Francisco, the

excess had to be borne by the Roche Harbor Co, (Record,

pp. 56-7). Libellant had transported a number of ship-

ments of such lime (Record, p. 13) and in April, 1903,

through its agent in San Francisco—Mr. Rochester

—

negotiations were opened for the transportation of 15,000

barrels thereof (Record, p. 14). Libellant owned and op-

erated three steamers—the ''Eureka", the "Meteor",

and the "Tampico"—all of the same general type, speed

and carrying capacity (Record, p. 76). The carrying

capacity was considerably greater than 15,000 barrels of

lime, and, to complete the cargo for any of these vessels,

cargo in addition to such 15,000 barrels was necessary

(Record, p. 14). On about May 1st, 1903, Mr. Rochester

secured a booking of a considerable quantity of coal to

be loaded in Tacoma for the "Meteor", which steamer

was due to arrive on the Sound about the first week in

May, and he arranged with Mr. George, respondent's

manager, for the transportation of these 15.000 barrels

of lime in conjunction with the coal cargo. The previous

rate libellant had always got for the lime was thirty

cents a barrel, but, in this instance, it was agreed that

respondent should pay a bonus of five cents per barrel

to induce libellant to stop its vessel at Roche Harbor to

complete her cargo (Record, p. 14). On May 4th, these

negotiations became evidenced by writing executed by



the libellant (but not by the resix)ndent) in the fonu of

a letter addressed by the libellant to respondent (re-

spondent's exhibit "E", Record p. 27; see also appel-

lant's brief, pp. 5 and 6). Respondent was anxious to

get the lime to San Francisco (Record, p. 81), and, if

it could not entrap the Roche Harbor Co. into paying

the bonus of five cents, respondent was willing to pay it

out of its own i>ocket (Record, p. 81). The bonus was

to be, and was, kept secret from Mr. McMillan, president

of the Roche Harbor Co. (respondent's exhibit "E",

Record, p. 27) until the last moment (Record, p. 82) and

with the steamer actually at the wharf at Roche Harbor

and the lime waiting shipment (Record, p. 59), a man

of less resource than Mr. McMillan might well have

fallen into the pitfall which the respondent laid for him,

and have shipped the lime at a thirty five cents rate of

freight which would have been a charge against the lime,

and, as to five cents thereof, as we have seen, would have

been ultimately borne by the Roche Harbor Co. How-

ever, Mr. McMillan was e^iual to the occasion, and would

take no chances; he prepaid the freiglit at the rate of

thirty cents (Record, p. 70, respondent's exhibits "A",

*'B", "C", "D", Record, pp. 20, 21, 22, 23. 24) and

left it to libellant and respondent, as a matter in which

his comi)any was in nowise interested, to detennine about

the five cents bonus (see letters from Roche Harbor Co.

to respondent embodied in a stipulation introduced in

evidence, Record, pp. 62-74). When respondent found it

had been outwitted by the Roche Harbor Co. and, as an

afterthought, it sought to evade the payment of the $750

—constituting the bonus of five cents per barrel on the



shipment of 15,000 barrels—which it had contracted to

pay libellant, by setting up three technical defenses,

to wit:

1. That its bonus contract had relation only to a ship-

ment by the "Eureka".

2. That its bonus contract applied only in the event

the lime was loaded at Roche Harbor no later than the

10th of May.

3. Finally, that the prepayment of the freight by the

Roche Harbor Co. in some way superseded and rendered

nugatory its agreement to pay the five cents bonus.

The trial court held that the shipment in question was

made in pursuance of the bonus contract and in compli-

ance with its terms, and we submit that such a highly

equitable result was amply sanctioned, if not impelled,

by the evidence. The record is brief, and we respectfully

express the hope that this court may find time to read

it in its entirety.

ARGUMENT.

The only witnesses examined were examined in open

court, and were Mr. George, who at the time of the trial,

as well as at the time of the creation of the controversy,

was the manager of respondent, and Mr. Rochester, who

at the time of the trial had ceased to be the agent of libel-

lant, but who was such at the time of the dispute. To the

extent that there may be any conflict in the testimony of

these witnesses, of course this court will not disturb any

finding of the trial court—implied or expressed—based



thereon and which may, as a matter of law, have influ-

enced the decision that was reached.

Perriam v. Pac. Coast Co., 133 F. 140;

Alaska Packers' Assn. v. Domenico, 117 F. 99;

Pamihau Sugar, etc., Co. v. Palapala, 127 F. 920;

Baton Rouge, etc., Co. v. George, 128 F. 914.

As we view it, there are but three questions to be con-

sidered :

(a) What was the contract?

(b) Did the libellant perfonii the tenns thereof?

(c) Was the shipment in question made under that

contract 1

A.

WHAT WERE THE TERMS OF THE CONTRACT?

Respondent states on page 2 of its brief that:

** It appeared without contradiction that the contract

" between the libellant and the respondent required that

*

'
' barring contingencies ', the vessel was to begin loading

" between May 7th and May 10th, and that in fact the

" loading did not begin until May 15th, It further ap-

" peared that the time of loading was of the essence of

** the contract and the moving consideration to the re-

" spondent for agreeing to the bonus."

We take a very different view of the effect of the evi-

dence, and will endeavor to support our contention b}'^ a

reference to the record. In the first i)lace, as to tl'.e time

of loading being of the essence of the contract, it is said
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at page 5 of appellant's brief that the reason why it

became important for respondent to have the lime at

once, to wit, owing to a strike at its Santa Cruz works,

was explain^ed to tJie agent of the lihellant, and the Record

at pages 24, 26, 28 and 81 is cited in support thereof.

We can only beg the court to read these pages of the

Record. For our own part, we cannot find any evidence

going to support this contention of respondent. It does

appear that respondent was anxious to get the lime as

soon as possible (Record, pp. 28 and 81), but that is a

very different matter. Further, the claim of respondent

that the five cents bonus was offered so that a steamer

could be secured to take the lime without waiting for a

full cargo (appellant's brief, p. 5) is unsupported by the

evidence, or, if at all supported, has been denied by the

trial court on conflicting evidence. Possibly, it has some

support in the statement of Mr. George (Record, p. 25),

but as to the evidence at pages 47, 48 and 60 of the Rec-

ord, cited by respondent, if there be any such testimony

it is to be borne in mind it is but that of the Roche Har

bor Co. and the self-serving declaration of respondent

in the correspondence that passed between the parties

last mentioned written at a time when respondent had

failed to entrap the Roche Harbor Co. into paying, or

inducing it to pay, the five cents bonus, and when re-

spondent was accordingly scheming to evade its obliga-

tion to libellant. This question is settled by the testi-

mony of Mr. Rochester at page 14 of the Record, where

he says

:

'* The agreed price between Mr. George and myself,

'
' however, was that the rate should be thirty cents a bar-



" rel, but that Henrj^ Cowell & Company should pay a

" bonus of five cents a barrel to induce us to stoj) the

" vessel at Roche Harbor to complete her cargo."

Libellant contends that the bonus contract related to

any of its steamers, and that its obligation was merely to

have a steamer at Roche Harbor within a reasonable time

after the making of the contract—such reasonable time

being determined by the situation of the parties and

the circumstances surrounding the transaction. It was

the "Meteor" which Mr. Rochester had in mind and

about which he spoke to Mr. George (Record, p. 14)

;

from other engagements of the "Eureka" for the week

prior to the making of this bonus contract, it was 'luite

impossible that Mr. George could have engaged this ship

for that business (Record, pp. 78, 79). As the steamers

were all of the same type and speed (Record, p. 7G), it

was utterly immaterial which one should cavry the lime.

Mr. George himself testifies that it was immaterial to his

company what steamer transported the lime except in so

for as the difference in steamer might make a difference

in the time of the arrival of the lime (Record, p. 50). It

is true that Mr. George is most insistent that he thought

and talked about no other steamer than the "Eureka"

(Record, j^p. 24, 25 and 26) ; but if this matter be of the

least importance, the testimony to the contrary of Mr.

Rochester (as to the truth of which we must assume the

tnal court has found) is binding upon this court. It is

worthy of note that the letter written by Mr. Rochester to

respondent on May 4th is silent as to the name of the

vessel by wiiich the shipment was to l>e made (resj)ond-

ent's exhibit "B", Record, pp. 21-22; see also appellant's
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brief, pp. 5 and 6), and, of course, Mr. George's writing

of the words ''Steamer Eureka", even if we believe his

statement that he did it at the time he received the letter

(Record, p. 26) can in no wise bind the libellant. We
therefore conclude on this branch of the case that the

trial court most properly and unavoidably reached the

conclusion that the bonus contract did not exclusively

apply to the "Eureka", or to any particular one of the

libellant 's ships.

Passing now to the contention of respondent that under

the terms of the bonus contract libellant was required

to commence to load the lime between May 7th and May

10th, we must examine the letter of May 4th from libel-

lant, through its agent, Mr. Rochester, to respondent.

That letter (respondent's exhibit "E", Record, pp. 27,

28) is as follows:

"GLOBE NAVIGATION COMPANY, LTD."

"San Francisco, Cal., May 4, 1903.

'

' Messrs. Henry Cowell & Co., City—
" Gentlemen:—As per our conversation with Mr.

" George on the first instant we wired our Seattle office

"as follows:

" 'Cowell will pay 5 cents per barrel bonus on lime.

" 'This must be kept secret from McMillin. Cowell re-

" 'quests immediate answer by telegram.'

'

' To this we received a reply on the 2d

:

" 'Will accept your offer, Cowell, provided this is

" 'clearly understood: Barring contingencies, loading

" 'commencing between May 7th and May 10th. Lime
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*' 'following as soon as possible after other cargo is

''loaded.'

"After consulting with your Mr. George over the long

" distance line from Santa Cruz this morning, we have

" telegraphed Seattle as follows:

" 'Cowell's manager George telephones from Santa

" 'Cruz confirming proposition as per your telegram of

" '2d. Requests you notify McMillin immediately, also

" 'requests making loading earliest date possible.'

"It is our understanding that this business is taken

" with the assurance from you that you will remove the

" lime from the wharf as fast as we can discharge it

" from the vessel working nine hours per day, we agree-

" ing on our part to make two landings for your accom-

" modation, if necessary.

" Trusting that this may bring about business to your

" thorough satisfaction, we are,

" Yours tinily,

" GLOBE NAVIGATION CO., LTD.

"By P. W. Rochester, Agent."

It is to be observed that the offer of respondent to pay

the bonus as wired by Mr. Rochester to libellant w not

made conditioiud upon cotmneticemetit of loading at

auy specified time. The telegram from lil)ellant to Mr.

Rochester accepts the offer, "provided this is clearly un-

" derstood: Barring contingencies, loading commencing

" between May 7th and May lOtli. Lime following as

" soon as possible after other cargo is loaded." Re-

spondent confirms the proposition as thus qualified by
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libellant and "also requests making loading earliest

" date possible." To us it seems quite clear tliat the

proper construction of this qualification or limitation is

that it is inserted for the benefit of the ship. The ship

proposed it. It was all important to libellant, who was

contemplating a com]30site cargo, that its vessels should

not have to await at Roche Harbor the pleasure of the

Roche Harbor Co. in placing lime on board. The im-

portant part is that the lime was to follow as soon as

the other cargo was loaded, and, for the information of

respondent, barring contingencies, the loading of the coal

would commence between May 7th and May 10th. In a

word, this so-called contract required respondent to see

to it that the Roche Harbor Co. had lime in readiness to

load at Roche Harbor at such time as the vessel would

reach there if it commenced to load coal at Tacoma be-

tween the 7th and the 10th of May. The proviso was

wholly for the benefit of the ship. The matter of loading

coal at Tacoma was one that was subject to fluctuation

in the amount of time thereby consumed. The ships of

libellant ''sometimes went to the bunkers for coal and

'' got their coal on in twenty-four hours, and sometimes

" they went and had to wait two or three days to get

'' it on" (Record, p. 76). Under such circumstances, it

is highly unlikely that libellant would practically guar-

antee performance of some act to be done by a third

party. These considerations, apart from the fact that

the proviso was libellant 's own proposition, re-enforce

the construction we contend should be given it as being

for the benefit of the libellant and not adding to its obli-

gation to have its ship at Roche Harbor other than within
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a reasonable time under all the circumstances of the

case.

Aside from all this, the general rule of law is that such

a provision is for the benefit of the ship, and not the

shipper or cliarterer.

Carver's Carriage by Sea, 3rd Ed., Sec. 150, p. 175.

The conduct and admissions of the respondent, after

the making of the bonus contract, we believe, show that

respondent gave such contract the constiniction for which

we contend, and that its subsequent technical construc-

tion thereof was an afterthought when it found that it

had been outwitted by the Roche Harbor Co., and the

latter could not be induced to stand the five cents bonus.

It is, of course, immaterial, so far as the result is con-

cerned, whether such conduct and admissions be regarded

as aiding and evidencing the construction for which we

contend or. if such construction be not upheld by the

court, whether such conduct and admissions amount to

a waiver of the requirement that loading should com-

mence between days certain.

As soon as the shipment was agreed uj)on Ix'tween

libellant and respondent, the latter, on May 6th, wrote

the Roche Harbor Co. that definite arrangements had

been closed with the "Eureka", and that **she should be-

gin loading between the 7th and 10th". and further that

respondent had to pay a thirty-five cents rate of freight

(libellant's exhibit "3", Records, pp. 37, 38). This lan-

guage certainly does not indicate that if she did not

begin loading between the 7th and the 10th that the

thirty-five cents rate would not be applicable. TVe must
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assume that the respondent stated just what was the

nature of the liability to pay this thirty-five cents and all

the terms of this bonus contract, for, as we have seen,

it was advising the Roche Harbor Co. of such terms, not

as a mere matter of information, but with a view to ulti-

mately charging the Roche Harbor Co. the additional five

cents. In an earlier letter written on May 1st, at the

time the negotiations were being had between libellant

and respondent, the latter had written the Roche Harbor

Co. that it might be necessary to pay a thirty-five cents

rate (libellant 's exhibit "2", Record, p. 37). On May

7th, in reply to this letter of the 1st, the Roche Harbor

Co. wired respondent: ''Eureka will be here today.

" Avoid discussion rate freight. That question will be

" settled here" ( libellant 's exhibit "1", Record, p. 31),

which is confirmed by letter ( libellant 's exhibit "10",

Record, p. 44).

On May 4th, and, so far as appears, before the receipt

by the Roche Harbor Co. of anything to indicate that a

thirty-five cents rate was in contemplation by respondent,

the Roche Harbor Co. wrote respondent (libellant 's ex-

hibit "9", Record, p. 42) that the "Meteor" had been

substituted for the "Eureka". Respondent was unable

to testify as to when it received this letter; but the aver-

age length of time consumed by a letter in reaching San

Francisco from Roche Harbor is three or four days (Rec-

ord, p. 49). We, therefore, must assume that on May
7th or May 8th respondent was advised of the fact that

the "Meteor" had taken the place of the "Eureka".

Now, what did respondent do on the 8th day of May?

Through Mr. George, it telephoned to Mr. Rochester re-
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questing liim to have libellaut let the Roche Harbor Co.

kuow in some diplomatic way that the rate was thirty-

five cents. This appears from a letter, offered in evi-

dence by respondent, written by Mr. Rochester to libel-

lant and dated the 8th day of May (Record, p. 82).

In the Record this letter erroneously appears to be dated

the 5th day of May (on its face an impossibility, as it

refers to a telegram sent from Roche Harbor dated May

7th). By stipulation on file, it is agreed that the date of

this letter is May 8th. It therefore appears that on May

8th, when we must assume that respondent was advised

that the "Meteor" had been substituted for the "Eu-

reka", resi)ondent considered it was bound to pay the

bonus, or, if it did not bona fide so consider it, at least

induced li}>ellant to ]3elieve that the bonus still held good

for the shipment by the "Meteor".

Again, as late as May llth^ respondent was still trying

to cast u])on the Roche Harbor Co. the burden of this five

cents bonus (libellant's exhibit "5", Record, pp. 38, 39).

Mr. George claimed that the last convei-sation he had

with Mr. Rochester with reference to the bonus, as nearly

as he could recollect, was on May 4th. In this he is evi-

dently mistaken, for, as we have seen, on May 8th it is

undisputed that he requested Mr. Rochester to have

libellant diplomatically inform Roche Harbor Co. of the

thirty-five cents rate, and at that time he knew the

"Eureka" was not coming. Further, it is uncontradicted

that as late as May 12th, when Mr. Rochester received a

telegram from libellant stating that the "Tami)ico" had

been substituted for the "Meteor", Mr. Rochester tele-

phoned to Mr. George "stating that the 'Tampico' would
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" proceed to Tacoma on the following day, the 13th, to

" begin taking on cargo which he (Mr. George) acqni-

" esced in, and which there was no objection made to,

" and at which time there was nothing new whatever in

" any way said about any change in the agreed com-

" pensation that we were to receive" (Eecord, p. 15). It

is also uncontradicted and is the testimony of Mr. George

that the shipment of lime by the "Tampico" was the

same shipment as was contemplated being made by the

"Meteor" (Eecord, p. 53).

The conduct of respondent was fairly summarized by

Mr. McMillan in a letter he addressed respondent on

June 16, 1903, when respondent was endeavoring to

fasten the bonus upon the Eoche Harbor Co., as follows

(Eecord, p. 73): "As late as May 7th we wired you:

* 'Avoid discussion rate there. That question settled

* 'here,' while the actual shipment was not made until

' May 17th. This surely gave you ample opportunity

' to have straightened out any question as to freight rate

' between you and Mr. Eochester, as we expressly in-

' formed you that we were handling that question our-

' selves".

We, therefore, contend on this branch of the case that

the construction given by libellant to the bonus contract

of May 4th must prevail, and this whether it be on the

principle that the acts of the parties to a contract made

after its execution are the best evidence of its meaning,

or whether on the principle that the acts and conduct of

respondent amounted to an express waiver of the time

limit proviso as to loading, or whether on the principle

that such acts and conduct on the part of respondent
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estop it from now claiming that the contract was some-

thing different from that which its conduct and acts evi-

denced.

B.

DID LIBELLANT PERFORM THE TERMS OF THE CONTRACT?

Having reached the conclusion that it was not a condi-

tion precedent in the fulfilment of this contract by libel-

lant that it should commence to load coal in Tacoma be-

tween May 7th and May 10th, we now inquire as to

whether the contract was substantially performed by

libellant. As a matter of fact, the vessel went to her

loading berth at Tacoma on May 13th; arrived at Roche

Harbor on the morning of the 15th, and completed her

loading of lime at Koche Harbor on the 17th, leaving

there on the 18th of May (Record, pp. 76, 77). It is in

evidence that it usually took from four to seven days for

the voyage to San Francisco. The average time was

five days (Record, p. 75). In this case, the vessel arrived

in due time (Record, p. 15).

In considering whether there was substantial perfonn-

ance of the contract by libellant, wo must bear in mind

the fact that an undertaking of this character was sub-

ject to considerable fluctuation in the i)oint of time con-

sumed, and, measured by this standard, it would seem

that the bonus contract was ])unctually and fnjly ))er-

formed bv libellant.
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C.

WAS THE SHIP3IEXT IN QUESTTOX 3IADE UNDER THE BONUS

CONTRACT?

Finally, resiDondent claims that the shipment was not

made under the bonus contract, but that it was made

under a new arrangement whereby the freight at the

rate of thirty cents was prepaid (respondent's exhibits

''A", ''B", "C" and "D", Record pp. 20-24). Ap-

pellant in its brief at pages 3 and 4 takes exception to

the opinion of the court wherein it held that these doc-

uments were not intended by the parties thereto to cancel

the prior bonus agreement made between the libellant

and respondent. It is said in criticism by counsel that

^' it would be manifestly absurd that a contract between

'* the libellant and the respondent could be cancelled

" by an agreement between the libellant and a third

*' person". We fail to see any absurdity in this. We
all know that a contract may be made for the benefit

of a third person, and, if that third person chooses to

avail itself of the rights accruing thereunder, it may

be enforced by such third person against the obligor.

It would have been perfectly competent for respond-

ent and the Roche Harbor Co. to have contracted that

libellant should waive its right to exact the bonus of

respondent. The court finds that the transaction evi-

denced by the documents above referred to did not

accomplish this result, and we most respectfully sub-

mit that the trial court could have reached no other

conclusion on the evidence that was before it. The

position of the Roche Harbor Co. in relation to the
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bonus contract is made clear beyond question in the

letters written by it to the respondent and contained

in the stipulation oHered in evidence (Record, pp. 61-

74). And we think that such evidence has more than

a merely negative effect when viewed in the light of

the relation existing between the Roche Harbor Co. and

respondent. That relation, as gleaned from the entire

record, shows that in a measure each was the agent

of the other in bringing about the shipment of lime in

question, and libellant was directed by respondent to

notify the Roche Harbor Co. of the fact that a thirty

cents rate of freight and an additional five cents bonus

had been agreed upon. And it so notified the Roche

Harbor Co. (Record, p. 63). It seems to us, there-

fore, whatever may have been the original limitations

as to loading date and steamer, libellant made the

Roche Harbor Co. its agent with regard to this ship-

ment of lime, and that notice to it by libellant that it

would not take the lime unless the bonus rate of five

cents was paid was notice thereof to respondent. In

layman's language, the legal obligation which resulted

from the giving of such notice to the Roche Harbor Co.

is well stated in a letter of remonstrance to the company

last named by respondent, written after the controversy

had arisen. It is there said (Record, p. 59)

:

" Under the circumstances you could see that there

" was going to })e an argument, and we feel the least

'* you could have done was to have wired us, and not

" to have agreed that they should collect the additional

" five cents here if possible."
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So, we contend under all the eircnmstances in the

case, having in mind the relation of all the parties to

each other, that the notification to the Roche Harbor

Co. by libellant that the latter would not ship the lime

unless the bonus were paid, and the conduct of the

Roche Harbor Co. with reference to such notification,

amounted to more than merely leaving the bonus con-

tract where it stood, and, were it necessarj^ for this

case, we would assert without fear of contradiction that

even were the bonus contract limited as respondent

claims in regard to loading date and steamer that, nev-

ertheless, the notification by libellant to the Roche Har-

bor Co. was notice to the respondent, and that ship-

ment made by the Roche Harbor Co. was made under

such bonus contract and on behalf of respondent.

Apart from the foregoing, and, for the moment, as-

suming that the respondent is correct in its contention

that it was a condition precedent to the creation of

any liability on its part to pay the five cents bonus,

that the loading should commence between May 7th

and May 10th, barring contingencies, and further as-

suming for the sake of argument that the burden of

proof was upon the libellant in the trial court to show

that the contingencies existed which prevented the com-

mencement of loading within the dates specified, never-

theless, as respondent is forced to admit, it is a fact

that such contingency did exist. But respondent says

that this is only established by hearsay testimony (ap-

pellant's brief, pp. 16, 17). and asserts that the case

is not one which, under the more liberal methods

prevailing in admiralty courts, would warrant the ad-
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mission of such hearsay. The construction by libellant

of this bonus contract always has been that the pro-

v^iso as to loading was for its benefit and, such being

the ease, and the fact that the contingency which is

relied on was one which happened beyond the jurisdic-

tion of the court, would probably amply sanction the

admission of such hearsay under the more liberal doc-

trine of the admiralty couiis. However, there is other

testimony, not referred to by respondent in its brief,

showing that this contingency existed. On May 7th,

the Roche Harbor Co. wrote respondent in reference

to the "Meteor" (libellant's exhibit *aO", Record, p.

44) as follows:

"It is possible she may be delayed a little as she

" was to undergo inspection the first of the week which
'

' necessitates them hauling her out of the shipyard and,

" as you know, this sometimes means delay that can-

" not be anticipated."

It would not be fair if we did not observe that coun-

sel objected to anything in these letters transpiring at

Seattle as being considered evidence of matters there

occurring, of which they were merely hearsay (Record,

p. 41). But, in view of the fact that this statement is

found in a series of letters passing between respond-

ent and the Roche Harbor Co. relating to the shipment

of lime in question, and before the controversy arose,

and further by reason of the relation of agency exist-

ing between the parties, we believe the statement is

l>roperly admissible.
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And certainly the trial court did not err in admitting

any of this testimony.

Minnesota etc. Co. v. Lehigh etc. Co. (C. C. A.)

129 F. 22.

The only other point made by respondent is that the

right of action, if any, of libellant arises by reason of

the breach of contract for making a contract of affreight-

ment, and not the breach of a contract of affreightment.

We cannot in this respect understand the position of

respondent. The only question is, was the lime shipped

under the bonus contract; if so, it is clear that libel-

lant 's right of action lies in admiralty to recover dam-

ages for breach of such contract of affreightment.

Respectfully submitted,

Charles Page^

Samuel Knight,

W. S. Burnett,

Proctors for Libellant and Appellee.


